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Serving Those Who Served: Providing
Government-Funded Attorneys to
Veterans Seeking Disability Benefits
from the United States Department
of Veterans Affairs
By

I.

WILLIAM

Y.

CHIN*

Introduction

THOSE WHO HAVE SERVED in the United States military to com-

bat enemy forces overseas often return home needing to battle a hostile United States Department of Veteran Affairs ("VA") when seeking
benefits for disabilities incurred during their military service.' Those
who serve in the military risk their physical health, mental health, and
life on behalf of their country. Such sacrificial service entitles veterans
to service-incurred disability benefits and should, correspondingly, entitle them to government-funded attorneys to help them secure their
well-deserved benefits from the VA. Veterans should be provided free
counsel during the claims process to help them obtain their disability
benefits.
Veterans need free counsel because the government has a history
2
of shirking its responsibility to adequately care for veterans. Revolutionary War veterans were promised a lifetime pension that Congress
knew could not be honored." Many Revolutionary War veterans returned to their farms with debt because they were not compensated
* Professor Chin teaches Veterans Law and Policy, Race and the Law, and
Lawyering. He served in the United States Air Force, Air Force Reserves, Oregon Air
National Guard, and Oregon Army National Guard. Professor Chin is grateful to Dylan
Clark for his enthusiastic research assistance and to Paul L. Boley Law Library staff
members for their library assistance.
1. AARON GLANTZ, THE WAR COMES HOME: WASHINGTON'S BATTLE AGAINST AMERICA'S
VETERANS 105 (2009).
2. Kristi A. Estrada, Comment, Welcome Home: Our Nation's Shameful History of Caring
for Combat Veterans and How ExpandingPresumptionsfor Service Connection Can Help, 26 T.M.
COOLEY

3.

L. REv. 113, 116 (2009).
Id.
87
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for their military service and as a consequence were thrown into debtors' prison.4 Furthermore, Civil War veterans returned to a society
that failed to address their service-related problems.5 Many were addicted to opiates after being administered morphine as a painkiller
during the war.6 The government did not compensate veterans for
causing their drug addiction, but instead blamed them for the nation's rampant drug abuse.7
During the period between World War I and World War II, President Franklin D. Roosevelt reduced payment for all veterans benefits,
including those for wartime disability.8 President Roosevelt stated that
"no person, because he wore a uniform, must therefore be placed in a
special class of beneficiaries." 9 During the Vietnam era, the government resisted recognizing the psychological trauma veterans faced.' 0
In the early 1970s, the Nixon administration viewed any discussion of
traumatized veterans as merely a political tactic used by antiwar doctors and the Vietnam Veterans Against the War (a nonprofit veterans'
group opposing the war)."
The government's history of neglecting veterans highlights the
need to provide free counsel to veterans seeking to receive disability
benefits from the VA. The current system restricts the ability of veterans to procure attorney representation-a veteran may hire an attorney at the outset when filing a disability claim, but the attorney may
not charge the veteran.1 2 This payment restriction hinders the ability
of attorneys to assist veterans.1 3 An attorney may be paid later in the
claims process when a VA regional office issues an initial decision
(e.g., denial) on the claim,' 4 but the cost of hiring an attorney may be
prohibitive and hinder the ability of the veteran to obtain attorney
assistance at any point in the claims process. 5 One solution is to pro4.
5.
6.
7.
8.

Id.
Id. at 118.
Id.
Id.
JAMES WRIGHT, THOSE WHO HAVE BORNE THE BATTLE: A HISTORY OF AMERICA'S

WAR AND THOSE WHO FOUGHT THEM 94 (2012).

9. Id.
10. Id. at 205.
11. Id.
12. 38 U.S.C. § 5904(c)(1) (2012).
13. Contessa M. Wilson, Note, Saving Money, Not Lives: Why the VA's Claims Adjudication
System Denies Due Process to Veterans with Post-TraumaticStress Disorder and How the VA Can
Avoid judicial Intervention, 7 INo. HEALTH L. REv. 157, 166 (2010).
14. 38 U.S.C. § 5904(c)(1) (2012).
15. Arnitis Darabnia, Note, To CareforHim Who Shall Have Borne the Battle: Government's
Response to PTSD, 25 FED. CIR. B.J. 453, 479 (2016).
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vide government-funded attorneys to veterans seeking VA disability
benefits and offer this service when veterans file an initial claim. Providing free counsel for veterans filing disability claims will not solve
the bevy of problems faced by injured veterans, but it is a significant
step in helping veterans procure benefits that permit them to survive,
live, mend, and be valued members of society.
The Government's Elevated Duty to Care for Veterans

I.

The government's elevated duty to care for veterans is the basis
6
for providing free counsel to veterans filing a disability claim.1 This
elevated duty exists because veterans have risked their lives in service
to their country,' 7 and this elevated duty is recognized by the various
actors in society including presidents, lawmakers, courts, and the
VA.' 8

A.

Veterans Form a Unique Group Providing Unique Services

9
Veterans and their government have a "unique relationship."'
The government owes a "special obligation" to veterans because they
have risked their lives serving their country, and their injuries, for
20
which they seek government support, are a result of their service.
Their willingness to hazard their lives to defend the United States creates an elevated duty on the part of the government to care for them
after their military service ends.2 ' The extent of the government's obligation to veterans is far reaching and surpasses any other obligation
22
owed to any other group of citizens. Accordingly, just as criminal
defendants constitute one group already receiving free counsel, veterans seeking disability compensation should constitute another group
that also receives free counsel. This is especially important because of
the government's special obligation to veterans-a unique group in
23
society whom the government owes the greatest duty.

16. Taxation with Representation v. Blumenthal, No. 79-1464, 1981 WL 21149, at *6
(D.C. Cir. Apr. 14, 1981).
17. A Culture of Mismanagement and Wasteful Conference Spending at the Department of Veterans Affairs: Hearingbefore the H. Comm. on Oversight and Gov't Reform, 113th Cong. 2 (2013)
[hereinafter A Culture of Mismanagement] (statement of Rep. Darrell E. Issa, Chairman,

H.R. Comm. on Oversight and Gov't Reform).
18. See Taxation with Representation, 1981 WL 21149, at *6.
19. Id.
20. Id.
21.

A Culture of Mismanagement, supra note 17, at 2.

22.
23.

Taxation with Representation, 1981 WL 21149, at *6.
See id.
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Presidents Recognize This Elevated Duty

Presidents in their public pronouncements have long recognized
the government's elevated duty to care for veterans-a duty that is
derived from their unique service. 2 4 President George Washington,
who led the Continental Army during the Revolutionary War, stated
that "every Satisfaction . . . should be given to those Veteran Troops
who . .. have been so long [and] so faithfully serving the States."2 5 In
President Abraham Lincoln's second inaugural address during the denouement of the Civil War, he exhorted the country to finish the work
by "car [ing] for him who shall have borne the battle,"'2 6 an exhortation that has become part of the VA's motto.2 7 President Bill Clinton

recognized that, in return for veterans defending the United States
and preserving its liberty, the government had a "special obligation"
to veterans: "Even when your service in uniform ends, the country's
service must continue."2 8 President George W. Bush felt a "special obligation" to ensure veterans received the full support of the government,2 9 and stated that the government has a "solemn duty" to
provide veterans with what they need to recover from their wounds.-""
President Barack Obama stated that the country had a "solemn duty"
to serve veterans well and to ensure all veterans receive "the care they
deserve" and "the benefits they've earned."3 1 President Donald
Trump stated the VA had a "sacred duty" to serve veterans, 32 and the
effort to help veterans would not end until it is "100 percent complete" because they have given everything to their nation, and the na24.

See From George Washington toJonathon Trumbull, Sr. 28June 1781, NAT'L ARCHIVES,

https://founders.archives.gov/documents/Washington/99-01-02-06211
perma.cc/ZH3D-T4C4].
25. Id.
26.

[https://

Transcript ofPresidentAbraham Lincoln's Second InauguralAddress (1865), OUR Docu-

MENTS, https://www.ourdocuments.gov/doc.php?flash=true&doc=38&page=transcript
[https://perma.cc/64DY-PH3A?type=image].
27.
U.S. DEP'T OF VETERANS AFFAIRS, THE ORIGIN OF THE VA Morro
(July 20, 2015),
https://www.va.gov/opa/publications/celebrate/vamotto.pdf
[https://perma.cc/8JLTAB62].
28. Remarks to the Military Community at Elmendorf Air Force Base in Anchorage,

Alaska, 1994 PUB. PAPERS 2065, 2065 (Nov. 11, 1994).

29. Remarks at the Grocery Manufacturers Association/Food Products Association
Fall Conference, 2007 PUB. PAPERS 1398, 1404 (Oct. 31, 2007).
30. Remarks on the Federal Budget and a Question-and-Answer Session in Rogers,
2007 PUB. PAPERS 1310, 1317 (Oct. 15, 2007).

31.

Statement on Senate Confirmation of Robert A. McDonald as Secretary ofVeter-

ans Affairs, DAILY COMP. PREs. Doc. 1 (July 29, 2014).

32. Remarks on Signing the Department of Veterans Affairs Accountability and
Whistleblower Protection Act of 2017, 2017 DAILY COMP. PREs. Doc. 2 (June 23, 2017).
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33
tion owes them everything in return. To achieve this "100 percent
complete [ness] ,"" the government should provide free counsel to
veterans.

C.

Congress Recognizes This Elevated Duty

5
Congress recognizes the elevated duty owed to veterans. "Congress has long recognized that this Nation owes a special obligationto its
veterans," declared Senator Jay Rockefeller, who supported passage of
the Veterans Claims Assistance Act of 2000.36 The special obligation
means providing a VA benefit system that is not difficult for veterans
to navigate.3 7 As the Chair of the House Committee on Oversight and
Government Reform, Representative Darrell Issa stated that the VA
has an "essential" duty to care for veterans who have served to protect
the United States.33 Representative Issa recognized that veterans suf39
fer from the lingering effects of their military service, which includes
40 The VA's delays in repoverty, homelessness, and health problems.
viewing appeals of veterans who are denied disability compensation
create real-life consequences for veterans, and " j ustice delayed for
these veterans is justice denied, unconscionably and unacceptably," as
stated by Senator Richard Blumenthal, a member of the Veterans Affairs Committee. 4 1

D.

Courts Recognize This Elevated Duty
The Taxation with Representation court stated the government and

veterans have a "unique" relationship, and "our nation owes a special
42
obligation" to veterans for risking their lives in the cause of freedom.
Because of this "unique relationship," veterans' groups that engage in
lobbying for veterans are still eligible to receive tax-deductible contri33.
34.

Id.
Id.

35.

A Culture of Mismanagement, supra note 17, at 2.

36.

Katherine Dubyak, Article, Close, but No Cigar: Recent Changes to the Stressor Verifica-

tion Process for Veterans with Post-TraumaticStress Disorder and Why the System Remains Insuffi-

cient, 21 FED.
37. Id.
38.

CIR.

B.J. 655, 666 (2012) (emphasis added).

A Culture of Mismanagement, supra note 17, at 2.

39. Id.
on Disa40. Dave Philipps, Vietnam Veteran Files Class-Action Lawsuit over Delayed Appeals
7
bility Benefits, N.Y. TIMES (Apr. 6, 2015), https://www.nytimes.com/2015/04/0 /us/viet
nam-veteran-sues-over-delay-in-appeal-on-benefits.html [https://perma.cc/HA6M-SVZR].
41. Id.
42. Taxation with Representation v. Blumenthal, No. 79-1464, 1981 WL 21149, at *6
(D.C. Cir. Apr. 14, 1981) (emphasis added).
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butions despite their lobbying.4 3 But the court ruled that a nonprofit
organization (Taxation with Representation of Washington) that also
engaged in lobbying, but was not a veterans' group, was not entitled to
receive tax-deductible contributions. 4 4 The court also stated that Congress had a "recognized obligation" to award benefits to veterans to
reward them for their service, help them adjust to civilian life, and
compensate them for injuries suffered and diseases contracted.45 The
In re Agent Orange Product Liability Litigation4 6 court approved a settle-

ment between Vietnam veterans and Agent Orange chemical companies and called on the government to join with the parties to achieve
the "noble goal" of caring for veterans because the nation was obligated to those who had served their country. The Barrett v. Nicholson4 7
court stated the government's interest in veterans' cases is not to win,
but to ensure that "all veterans so entitled receive the benefits due to
them." The Barrett court addressed an equitable tolling issue and
sided with the veteran in ruling that the Department of Veterans Affairs had a duty to provide the veteran with his requested medical examination and any other assistance deemed reasonably necessary by
the Veterans Court.4 8

E.

The VA Recognizes This Elevated Duty

According to the VA, they have a "solemn duty" to care for veterans.4 9 The VA's "mission and sacred obligation [is] to honor and best
serve ...

veterans, their family members and survivors," according to

one VA assistant secretary.o "We need to put care for the veteran at
the center of everything that we do at Veterans Affairs," declared former VA Secretary Robert McDonald.5 1 VA Secretary David Shulkin
stated, "I have such a[n] ... obligation and duty, that I feel to making
43. Id. at *6.
44. Id. at *6, *8.
45. Id. at *6.
46. In re Agent Orange Prod. Liab. Litig., 597 F. Supp. 740, 862 (E.D.N.Y. 1984), affd
sub nom. In re Agent Orange Prod. Liab. Litig. MDL No. 381, 818 F.2d 145 (2d Cir. 1987).
47. Barrett v. Nicholson, 466 F.3d 1038, 1044 (Fed. Cir. 2006).
48. Id. at 1045.
49. Laura Bult, VA Chief Blastedfor ComparingLong Lines at Disney Theme Parks to Wait
Times at Veterans'Hospitals, N.Y. DAILY NEws (May 24, 2016), http://www.nydailynews.com/
news/national/va-chief-compared-disney-lines-hospital-wait-times-article-1.2648385
[https:
//perma.cc/X9TB-SFM5].
50. A Culture of Mismanagement, supra note 17, at 10 (statement of Gina Farrisee, Asst.
Secretary for Human Resources and Administration, U.S. Dept. of Veterans Affairs).
51. Remarks by the President at Nomination of Robert McDonald as Secretary of Veterans Affairs, 2014 DAILY COMP. PRES. Doc. 4 (June 30, 2014).

93

SERVING THOSE WHO SERVED

Issue 1]1

52
sure that we give our Veterans everything that they deserve." These
statements reveal that the VA recognizes the need to provide more
than merely minimal services to veterans. Terms such as "mission" and
"sacred obligation" by the VA assistant secretary underscore the existence of an elevated duty owed to veterans.

Society Recognizes the Duty to Support Veterans

F.

The above views recognizing an elevated duty to veterans are
matched by the views of the populace. A 2008 national survey found
that 77% of respondents believed that the federal government needed
to do more to support military veterans.53 Further, 44% of the respondents stated that a "top priority" for the president and Congress is to
54
provide medical care to injured, sick, and disabled veterans. Finally,
the veterans themselves see the need. A recent survey shows that veter55
ans believe providing veterans benefits is a priority. When questioned about reducing benefits to future generations of soldiers, 83%
said benefits should not be reduced even if this contributes to budget
deficits.

II.

56

Veterans Needs Are Great and Require Free Counsel

57
As of 2015, there were 18.8 million military veterans. Many suffer from physical or mental injuries, or both, that were incurred while
in service and are concentrated in veterans who served in the war in
Afghanistan from 2001 onward and the war in Iraq from 2003 onward.
58
By 2014, over 53,000 service members had been wounded in action.
Between 17% and 19% of deployed military personnel reported sufMegan Maloney, Dr. Davidj Shulkin Sworn In as VA Secretary, U.S. DEP'T VETERANS
POINT (Feb. 15, 2017), http://www.blogs.va.gov/VAntage/35198/drdavid-j-shulkin-sworn-va-secretary/ [https://perma.cc/6YAK-W729].
53. Memorandum from John Russonello & Christina Lien on Findings from Veterans
Health Care Funding Omnibus to Disabled American2 Veterans 2 (Aug. 29, 2008), http://6
www.brspoll.com/uploads/files/DAV%200mnibus% OPoll.pdf [https://perma.cc/9K8
52.

-

AFFAIRS: VANTAGE

8QBC].
54. Id.
55. After the Wars - Post-KaiserSurvey of Afghanistan and Iraq War Veterans, WASH. POST
(Oct. 20, 2015), https://www.washingtonposcom/page/2010-2019/WashingtonPost/
5
2014/03/30/Nationa-Politics/Polling/release_30 .xmI [https://perma.cc/8XAT-TDC6]
[hereinafter After the Wars].
56. Id.
57. Veterans Day 2016: Nov. 11, U.S. CENSUS BUREAU: NEWSROOM (Oct. 25, 2016),
2
[https://
016/cbl6-ff2l.html
https://www.census.gov/newsroom/facts-for-features/
perma.cc/DK96-RWL9].
58. JENNIFER MITTEISTADT,

THE RISE OF THE MILITARY WELFARE STATE

223 (2015).
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fering from post-traumatic stress disorder ("PTSD").69 Many also suffer from traumatic brain injuries ("TBI") with an estimated 22% of all
combat casualties from the Iraq and Afghanistan wars being brain in60
Furjuries, compared to 12% for Vietnam related combat casualties.
ther, "60% to 80% of soldiers who have other blast injuries may also
have traumatic brain injuries." 6 1
Those who have served in combat areas find that the war has lasting impacts both physically and emotionally.6 2 In a 2015 survey of Iraq
and Afghanistan war veterans, when asked how often they thought
about their service in Iraq, Afghanistan, or both, 33% said "every day,"
20% said "a few days a week," and 9% said "once a week."" When
asked about their physical health, 43% said their physical health was
"worse" after their involvement in the Iraq war, Afghanistan war, or
both. 64 Regarding veterans' mental and emotional health, 31% said
they were "worse now" after their involvement in the Iraq war, Afghanistan war, or both.6 5 When questioned about readjusting to civilian
life, 50% said they found it difficult, 29% answered "somewhat difficult," and 21% answered "very difficult." 66 By 2012, VA hospitals and
clinics had treated more than 900,000 service members who returned
from war zones in Iraq and Afghanistan.6 7 The rate of new patients
seeking VA support was approximately 10,000 per month.6 8 By 2014,
over 970,000 disability claims were registered with the VA from post9/11 veterans. 69 Also, aging veterans from prior wars are likely to submit more claims. 7 0 Of the veterans who are disabled, only about half
apply for VA benefits.7 1
59.

Id.

60. E. Lanier Summerall, Traumatic Brain Injury and PTSD: Focus on Veterans, U.S.
DEP'T OF VETRANS AFFAIRS: NAT'iL CTR. FOR PTSD, https://www.ptsd.va.gov/professional/

treat/cooccurring/tbi-ptsd-vets.asp
61. Id.
62.

After the Wars, supra note 55.

63.
64.
65.
66.

Id.
Id.
Id.
Id.

[https://perma.cc/AQN8-JUCM].

67. Jamie Reno, VA Stops Releasing Data on Injured Vets as Total Reaches Grim Milestone,
INT'L Bus. TIMES (Nov. 1, 2013), http://www.ibtimes.com/va-stops-releasing-data-injured-

vets-total-reaches-grim-milestone-exclusive-1449584 [https://perma.cc/27PV-U58W].
68. Id.
69.

Patricia E. Roberts, Post-9/11 Veterans: Welcoming Them Home as Colleagues and Cli-

ents, 45 U. MEM. L. REv. 771, 816 (2015).
70. Id.
71. Id.
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Regrettably, the VA may fail to comprehend the suffering of veterans and therefore deny them benefits or misclassify their disability
rating. 7 2 The VA assigns disability ratings to veterans in the form of a
percentage ranging from 0% to 100%, which signifies the veteran's
degree of impairment.73 A less impaired veteran might receive a 30%
disability rating, whereas a more impaired veteran might receive a
70% rating.74 The higher the rating, the higher the monthly compensation provided by the VA. 75 In the case of Staff Sergeant Ragazzino,
76
the VA grossly misclassified her disability rating. Ragazzino and
other Marines were ambushed while providing security in a military
convoy in Iraq in 2003.77 Ragazzino's skull was cracked and she suffered internal injuries when the truck she was riding in drove into a
fighting hole and her head struck the truck, rendering her unconscious. 7 8 It was years later before she discovered she suffered a trau-

matic brain injury.7 9 Her condition deteriorated as she tried to cope
80
with her brain injury and post-traumatic stress. After being honorably discharged from the Marine Corps in 2009, she had to fight with
the VA on multiple fronts, including the VA's misclassification of her
disability rating.8 1 In 2011, she requested help from a member of Con82
gress in her continuing fight for a proper disability rating. The VA
finally acknowledged that her claim had clearly fallen through the
83
cracks and asked for more time to address her rating error claim.
Another issue with the VA involved her service dog, Daisy, who was
her lifeline during a low point in her life when she had to live out of
her vehicle. 84 She filed multiple claims to have Daisy covered by the
85
VA, but the claims were denied.
In another situation, Army Specialist First Class Philson received
inadequate assistance from the VA while transitioning from active
72.

See KIRSTEN HOLMSTEDT, SouL SURVIVORS: STORIES OF WOUNDED WOMEN WARRIORS

AND THE BATTLES THEY FIGHT LONG AFrER THEY'VE LEFr THE WAR ZONE 90-91 (2016).

73. Dan Lewis, Note, Thank You for Your Service: Why Elderly Veterans with PTSD Need
Medical-Legal Partnerships, 26 ELDER L.J. 365, 375 (2019).
74. Id.
75. Id.
76.

HOLMSTEDT, supra note 72, at 90-91.

77.
78.
79.
80.
81.
82.
83.
84.
85.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

at
at
at
at
at
at

83-84.
85.
86.
88.
89-90.
93.

at 91.
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duty to veteran status." 6 She was a combat medic who suffered from
PTSD in part after seeing the remains of her roommate and fellow
soldier who had been decapitated by an enemy rocket-propelled grenade during a battle in Baghdad in 2007.87 Philson was wracked with
guilt over not being able to save her roommate and for having to leave
her during combat to attend to other wounded soldiers.8 8 Her traumatic experiences as a combat medic led to PTSD and alcoholism. 9
She received counseling while in the Army, but after being discharged
from the Army in 2011, it took six months for the VA to refer her to a
new counselor.9 0 Two years after her military discharge, she was still
unable to obtain disability benefits from the VA even though she
called her member of Congress for assistance.9 1 Philson felt the VA
failed her.9 2 Ultimately, she received a disability rating of 70%. 3
The two veterans' accounts above highlight the difficulties faced
by veterans in the VA disability system-a system that one attorney
specializing in veterans' cases described as "broken." 9 4
IV.

Veterans Require Free Counsel to Overcome the Myriad
Problems with the VA Benefit System

Free counsel for veterans is needed to address and navigate the
myriad problems in the VA benefit system. Veterans lack confidence
in the VA because of these problems.9 5 In a 2015 survey of Iraq and
Afghanistan war veterans, 59% said the VA's effort to meet the needs
of veterans was "only fair" (37%) or "poor" (22%), versus 38% who
said "good" (30%) or "excellent" (8%).96 In another veterans survey,
when asked if the VA was doing a "good job of providing support to
veterans regarding their mental health injuries," 59% said "no"
86. Id. at 155, 167.
87. Id. at 155-56.
88. Id. at 157-58.
89. Id. at 161-62.
90. Id. at 162.
91. Id. at 167.
92. Id. at 164.
93. Id. at 167.
94. Byron Pitts, Why the VA Frustrates Veterans-60 Minutes: Two Wars Are Slowing the
Large Bureaucracy, Delaying Benefits, CBS NEWS (Jan. 1, 2010), https://www.cbsnews.com/
news/why-the-va-frustrates-veterans/ [https://perma.cc/7T7E-EH6Q].
95. See After the Wars, supra note 55; see also IRAQ AND AF-. VETERANS OF AM. (JAVA),
7TH ANNUAL LAVA MEMBER SURVEY 14 (2016), https://iava.org/wp-content/uploads/
2016/05/IAVAMemberSurvey Final-single-pgs.pdf [https://perma.cc/66YDJE6C]
[hereinafter IAVA].
96. After the Wars, supra note 55.
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whereas only 24% said "yes" (while 17% said "unsure") .9 Free counsel
can help address these problems with the VA with which veterans are
intimately familiar.
A.

Free Counsel Can Help Veterans Deal with Problems at the
Outset

Current law impairs the ability of veterans to procure an attorney
at the outset by preventing attorneys from charging for services until
later in the process when the veteran files to dispute the VA's decision.98 But due to the complexity of the VA disability system, a veteran
requires the help of counsel at the commencement of the claim. Although Veterans Service Organization ("VSO") representatives and
VA employees can offer assistance, the claims process is "extremely
complex and often not understood by veterans, some veterans' service
99
representatives, and by many VA employees."
First, attorneys operate under their own state rules of professional
conduct that require them to be zealous and competent advocates,
which promotes the effectiveness of attorneys in dealing with the com10 0
plexity of the VA disability benefits system.
Second, free counsel can help at the outset because the veteran's
0 1 The
disability makes it difficult for the veteran to even file a claim.
veteran's injuries and the pain medication to treat the injuries may
create disabling effects, including an inability to think clearly, chronic
10 2
fatigue, lack of ability to act decisively, distracting pain, and more.
In a recent survey of veterans, 68% said they "[w] ere wounded during
military service," and 64% said they "[s]uffer from chronic pain due to
a service-related injury." 10 3 Regarding the type of injuries suffered,
77% reported PTSD, 68% reported anxiety, 67% reported depression,
61% reported musculoskeletal/joint injuries, 56% reported hearing
97. IAVA, supra note 95.
98. 38 U.S.C. § 5904(c)(1) (2012).
99. Review of Veterans' Disability Compensation: Undue Delay in Claims Processing:Hearing
Before the S. Comm. on Veterans' Affairs, 110th Cong. 25 (2008) (statement of Kerry Baker,
Associate National Legislative Director of The Disabled American Veterans) https://
www.govinfo.gov/content/pkg/CHRG-110shrg43860/pdf/CHRG-110shrg43860.pdf
[https://perma.cc/9D2M-ZLRT].
100. Stacey-Rae Simcox, Lighteningthe VA's Rucksack: A Proposalfor HigherEducation Medical-Legal Partnerships to Assist the VA in Efficiently and Accurately Granting Veterans Disability
Compensation, 25 CORNEL.J.L. & PUB. Po.'y 141, 160-61 (2015).
101. DAVID M. ENGEi., THE MYTH OF THE LITIGIOUS SOCIETY: WHY WE DON'T SUE 172
(2016).
102. Id.
103. IAVA, supra note 95, at 18.
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loss, 34% reported TBI, 18% reported other, 16% reported scarring
or burns, 85% reported vision loss, and 2% reported paralysis." 4 Attorneys can aid injured veterans whose disabilities impede their ability
to even file a claim at the outset. 0 5
Third, free counsel can help those veterans who hesitate to seek
VA benefits because of their frustrations with the VA. One survey
showed that some veterans reported not seeking VA benefits because
of the long wait time.' 0 6 The survey revealed that 79% waited over 125
days for the VA to notify the veteran of the VA's claim decision."'7 Of
those veterans with disability claims still pending, 79% reported having waited over 125 days for the VA to decide on the claim.10 8 Not
surprisingly, some veterans reported not seeking VA benefits because
they expected long wait times.1on
Of those with a service-connected injury who delayed seeking a
VA disability rating, the top three reasons were: (1) collecting
paperwork (37%), (2) not knowing where to start (20%), and (3) being too busy right now (15%).110 Attorneys can help veterans in all
three categories by collecting the necessary paperwork, providing guidance to veterans who do not know where to begin the process, and
assisting injured veterans who feel they are too busy to seek disability
benefits.'I'
Of those veterans who did not plan on seeking a VA disability
rating at all, the top three reasons were: (1) not wanting to deal with
the VA (46%), (2) not wanting to bother with paperwork (38%), and
(3) being discouraged by the long wait time (29%).112 Again, attorneys can work with the VA in place of the veteran by helping the veteran complete the appropriate paperwork and work with the VA to
reduce the wait time.
B.

Free Counsel Can Provide Expertise to Address Denials and
Delays

Despite the VA's obligation to assist a veteran in developing the
facts and to make a decision that grants every benefit to the vet104.
105.
106.
107.
108.
109.
110.
111.
112.

Id.
Darabnia, supra note 15, at 477.
IAVA, supra note 95, at 22.
Id. at 23.
Id. at 22.
Id.
Id.
Id.
Id. at 23.
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eran,11 3 the VA often fails to provide that assistance and instead issues
15
Attorneys can
erroneous denials" 4 which cause frustrating delays.'
aid veterans by applying a wide range of legal skills and expertise to
6
their disability claims to reduce denials and delays."1 The attorney's
expertise includes the ability to [1] recognize and research legal issues, [2] analytically apply facts to law, [3] take testimony of witnesses,
[4] cross-examine witnesses, [5] prepare and submit written pleadings, [6] bring matters to the court's attention through motions, [7]
creatively challenge and advance substantive law, and [8] argue appeals."'" 7 This wide-ranging skill set allows the attorney to advocate for
the veteran in the VA claims process to dispute denials and delays,
thereby achieving better results for the veteran.
C.

Free Counsel Can Help Veterans Navigate an Adversarial
System

The VA disability system is adversarial despite protestations that it
is non-adversarial.1 18 "A veteran needs to see [the] relationship with
the VA as an adversarial relationship," according to John Roche, a retired Air Force major who worked as a VA claims specialist and later as
9
a veteran service officer after his military service.1 There are two
20
sides who have divergent interests-the veteran versus the VA.1 The
veteran says, "I am entitled to compensation benefits. I was injured in
the service."'21 By contrast, the VA declares, "Oh no! You have not
22
The
proved to our satisfaction that your injury is service related."1
cheat
to
entire claims process is designed to root out veterans trying
the system rather than compensate veterans for injuries sustained dur23
Two sides in a contest is the very definiing their military service.'
113. 38 C.F.R. § 3.103(a) (2019).
114. Adjudicating VA's Most Complex Disability Claims: Ensuring Quality, Accuracy and Consistency on Complicated Issues: Hearing Before the Subcomm. on Disability Assistance and Mem'1
Affairs of the Comm. on Veterans'Affairs, 113 Cong. 39 (2013) (prepared statement of Ronald
Abrams, Joint Exec. Dir. Nat'l Veterans Legal Services Program).
115. James D. Ridgway, Fresh Eyes on Persistent Issues: Veterans Law at the Federal Circuit in
2012, 62 AM. U. L. REv. 1037, 1044-45 (2013).
116. Roberts, supra note 69, at 826.
117. Randi Mandelbaum, Revisiting the Question of Whether Young Children in Child Protection Proceedings Should Be Represented by Lawyers, 32 Loy. U. CI. L.J. 1, 62 n.239 (2000).
118. Paul R. Gugliuzza, Veterans Benefits in 2010: A New DialogueBetween the Supreme Court
and the Federal Circuit, 60 AM. U. L. REv. 1201, 1206-07 (2011).
119. GrAwrz, supra note 1, at 112.
120. Id.
121. Id.
122. Id.
123. Id.
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tion of "adversarial," explained Roche.1 24 The adversarial nature of
the VA system manifests itself in multitudinous manners, which is why
government-funded counsel is necessary to help veterans counter
these adversarial manifestations.
1.

Counter the Competing Priorities of Administrations

Free counsel for veterans is needed in part because presidential
administrations have their own priorities that differ from the priorities
of wounded veterans. The Johnson administration feared increasing
funds for veterans would divert money from President Johnson's
Great Society effort.1 2 5 Successive presidents including Richard
Nixon, Gerald Ford, Jimmy Carter, and Ronald Reagan also resisted
funding health care and disability benefits for veterans because they
had different funding priorities.1 2 6 Thus, when considering the VA
and services to help veterans, the government focuses on reducing
costs, whereas the veteran focuses on recovery.12 7 The government
earnestly recruits citizens to join the military, but reluctantly assists
wounded veterans transitioning to civilian life. ' 2
2.

Counter the VA's Focus on Budgetary Concerns

Free counsel for veterans is also needed because the VA's focus
on budgetary issues runs counter to the veteran's focus on health and
healing.1 2 Case in point is the government's use of dioxin-laced
Agent Orange in the Vietnam War and the routine denial of government responsibility of the resulting illnesses, including "cancer, Hodgkin's disease, brain damage, diabetes and birth defects."s0 In 1966,
the National Cancer Institute found birth defects in mice and rats
caused by Agent Orange.'-' South Vietnamese doctors reported that
an increase in miscarriages and deformed infants began in 1967, the
year that Agent Orange spraying accelerated.13 2 Growing numbers of
124. Id.
125. Id. at 209 (PresidentJohnson's vision included instituting a "War on Poverty" that
would help create a prosperous "Great Society."); Troy E. Elder, Poor Clients, Informed Consent, and the Ethics of Rejection, 20 GEO. J. LEGAL ETHI(S 989, 1021 n.196 (2007).
126.

GIANTZ, supra note 1, at 209.

127.
128.

Id. at 193.
Id.
See RICHARD

129.
SEVERO & LEWIS MILFORD, THE WAGES OF WAR: WHEN AMERICA'S
SOLDIERS CAME HomE-FROM VAiLEY FORGE To VIETNAM 377 (1989).

130.

GIANTZ, supra note 1, at 193.

131.
132.

Id.
Id. at 194.
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veterans died prematurely, became severely ill, or reported birth de13 3
fects in their children.

The government and the VA ignored the problem for years,
though, until a VA benefits counselor, Maude DeVictor, took the initi13 4
ative to research health problems associated with Agent Orange.
Her VA superiors told her to terminate her inquiries and focus on her
assigned duties. 135 DeVictor relayed her findings to a reporter whose
36
documentary, Agent Orange, the Deadly Fog, caused an uproar.1 A VA

spokesperson responded by declaring there was "absolutely no evi1 3 7 VA officials asserted
dence" that Agent Orange could cause death.
that the neurological symptoms associated with Agent Orange were
"fully reversible."13 VA officials directed VA workers not to initiate
any medical examinations for dioxin poisoning and to check with VA
headquarters first before making any public statements about Agent
Orange.' 3 9 The head of the VA told VA employees that the harmful
effects of Agent Orange would not be known for another decade, despite numerous studies documenting the current harmful effect.140
In 1979, the Environmental Protection Agency ("EPA") ordered
an emergency suspension of the dioxin-contaminated herbicide (also
known as 2, 4, 5-T) in Agent Orange for most civilian uses.141 Nonetheless, the VA, along with the Defense Department, continued to
deny Agent Orange's harmful effects to avoid the prospect of paying
4 2
billions of dollars to succor injured veterans.1 VA officials asserted
that the "relationships between herbicide exposure and adverse
43
One VA official told a conhealth effects are purely hypothetical."'

cerned mother of a Vietnam veteran: "We do not believe that a study
of the health of our Vietnam veterans would add to the knowledge of
the long-term health effects."' 4 4 The VA instructed its medical centers
to "refrain from efforts to induce veterans who are not currently part
of their patient population to undergo an examination for the possi133.
134.
135.
136.
137.
138.
139.
140.

Id.
Id.
Id. at 195.
Id.
Id.
Id.
Id.
Id.
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ble health-related effects of herbicides."' 4 5 In response to angry veterans, the head of the VA's Agent Orange Policy Group sniffed, "Some
people are always dissatisfied."14 6 One VA official dismissed veterans'
complaints by asserting, "I've heard about veterans complaining of
numbness and tingling and paralysis for as long as I've been at the
VA." 1 47
More recently, the VA denied benefits to thousands of Vietnam
War sailors who claimed they were exposed to Agent Orange while
serving on ships. 1 48 The VA argued there was insufficient evidence
proving widespread exposure for Navy veterans, but "[t]here's just no
justification [for the VA's denials]-except the VA doesn't want to
spend the money," according to one Navy sailor who served in
Vietnam.' 4 9

3.

Counter Adversarial VA Practices

Underreporting of pending veteran benefit claims is a consistently problematic issue within the VA.1 5 0 For example, in 2013, the VA
reported the number as 400,000 when the actual number was
700,000.151 To deal with the backlog, the VA employs additional problematic practices.1 5 2 One former VA employee who started at the
agency in 1975 recounted how VA employees dealt with the surge of
Vietnam veteran claims by denying claims rather than spending time
to analyze the claims.1 5 - The VA also instituted unpublished rules that
discouraged VA rating officers from finding veterans unable to
work.1 5 4

For example, a 1984 directive from VA headquarters told employees not to infer a claim of un-employability and to send the required
application form to the veteran only if the veteran was clearly unem145. Id.
146. Id. at 380.
147. Id.
148. Anna Douglas, House Panel Will Look into Dispute over Agent Orange Benefits for Navy
Veterans, MCCLATCHY D.C. BuRuAu (Apr. 4, 2017), http://www.mcclatchydc.com/news/
politics-government/congress/articlel42615199.html.
149. Id.
150. A Culture of Mismanagement, supra note 17, at 4.
151. Id.
152. See id.
153. Reynolds Holding, Insult to Injury, LEGAL AFFAIRs (Mar./Apr. 2005) http://
www.legalaffairs.org/issues/March-April-2005/feature-holding-marapr05.msp
[https://
perma.cc/Y4Z5-7Q3L].
154. Id.
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ployable. 5 5 Further, VA headquarters often reversed employees' find6
ings that veterans were unable to work.'1 Veteran advocates stated
that VA headquarters' behavior led local VA employees to look for
ways to deny benefits to veterans. ' 5 7 Headquarters officials eventually
considered that their tightening of procedure "may have gone too
58

far."'

Another former VA employee exposed how the VA manipulated
5 The emveterans to miss their scheduled medical examinations.
ployee's job was to assemble the paperwork and evidence for the veteran's claim, schedule a medical examination to allow the doctor to
60
evaluate the veteran, and issue a recommendation.1 The employee
noticed many veterans missed these scheduled examinations and
found a "disturbing pattern."' 6 ' When he called one veteran and
asked why he had missed the appointment, the veteran said, "Yeah,
they [the VA] called me and talked to my wife and said they would call
back. I was out hunting." 162 The veteran elaborated, "I didn't even

3
know I was scheduled for an appointment."16 The veteran waited for
64
the VA to call back, but there was no return call.' When the veteran
missed his scheduled medical examination, the VA recorded the vet65
eran as "failed to report" for a required medical examination.1 A
missed medical appointment could lead to a denial of the veteran's
claim.' 6 6
Another problematic practice involves altered doctor's notes.
One veteran who was denied benefits discovered that his doctor's
notes had been altered.' 6 7 It appeared to the veteran that someone at

155.
156.

Holding, supra note 153.
U.S. Gov'T AccOUNTABIITY OFF., HRD-87-62, VETERANS' BENEFITS: IMPROVING THE
http://
12 (1987),
PROGRAM
OF VA's UNEMPLOYABILITY COMPENSATION
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www.gao.gov/assets/150/145765.pdf [https://perma.cc/V8RS-JQKN].
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[https://
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perma.cc/W9NF-BTDF].
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the regional VA office forged his doctor's notes.' 68 When he demanded his benefits, the VA did not provide him with a rehearing,
but merely wrote him a letter stating that VA officials were not able to
arrive at a reasonable explanation for the alteration and then proceeded to destroy all copies of the altered document.1 6 9
The VA has many other problematic practices. First, a 2014 VA
audit found that the VA was encumbered by a "complicated" appointment scheduling process.1 70 Second, a fourteen-day-wait target for
new appointments was not met and was deemed not attainable.' 7 1
Third, thirteen percent of the scheduling staff interviewed indicated
they received instructions to enter into the scheduling system a date
different from what veterans requested.1 72 The fictional later dates
made veteran wait times appear shorter.173 One whistleblower, a former VA scheduler until 2015, disclosed that he was told by supervisors
to disregard a veteran's desired date for an appointment and to input
the actual scheduled date as the veteran's desired date to create a fictional timeframe showing no gap between the desired date and actual
date for an appointment.1 7 4 He also revealed that veterans who complained were punished with longer wait times if VA personnel were
displeased or felt complaining veterans were "annoying."' 75
4.

Counter the Power Imbalance

A power imbalance exists where the VA holds considerable power
over the veteran seeking benefits.17 6 The VA rating officer ("VA
rater") holds the power to determine whether to grant or deny disability benefits to a veteran.' 7 7 This power imbalance is evidenced in the
168.
169.

Id.
Id.

170. U.S. DEP'T OF VETERANS AFFAIRs, VA AccEss AUDIT & WAIT TIMES FAcr SHEET
(June 9, 2014), https://www.va.gov/health/docs/VISN15FACTSHEET140609.pdf [https:/
/perma.cc/BD78-QTU8j.
171. Id.
172. Id.
173. Mark Thompson, VA Appointment Delays Keep Getting Worse, TIME (June 9, 2014),
http://time.com/2850879/va-appointment-delays-keep-getting-worse/
[https://
perma.cc/FMZ8-XVQJ].
174. Craig Patrick, Confessions of a VA Scheduler, Fox 13 NEWS (Nov. 11, 2015), http://
www.foxl3news.com/news/fox-1 3 -investigates/47463980-story# [https://perma.cc/CW5CFQJ7].
175. Id.
176. Joshua Kors, How the VA Abandons Our Vets, NATION (Aug. 27, 2008), https://
www.thenation.com/article/how-va-abandons-our-vets/ [https://perma.cc/9M65-V6SF].
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case of Sergeant Jimenez.178 He received various VA-prescribed drugs
to treat his traumatic brain injury side-effects including depression,
nightmares, and inability to sleep.' 7 9 He filed for VA disability, but the
VA rater denied his claim.'s0 The rater doubted his claim of a head
wound received while serving in Iraq, suggesting his head wound resulted from a decades-old car accident where he bumped his head on
the steering wheel. 8 1 The rater also rejected his seizure disorder and
chronic headaches claims.1 8 2 "I couldn't believe it," Jimenez lamented, "The VA is saying I don't have seizures. But they watched me
have a seizure. And they're giving me medication for it. It doesn't
make sense." "Everything the VA doctors said I had, the VA rater
83
turned around and said I didn't have," Jimenez recounted.'
The VA rater has all the power in the claims process to decide
whether to grant or deny a veteran's claim. Raters are required to accept a doctor's diagnosis, but in practice, some raters rely on their
18 4
own medical judgment despite their lack of medical accreditation.
Further, the VA provides anonymity to raters so the veteran does not
8 5 Therefore, veterans need
know them and cannot meet with them.
attorneys who can argue on their behalf to redress the power
imbalance. 8 6
5.

Counter Distrustful VA Officials

The VA system is adversarial because of distrustful VA employees
who require veterans to prove their service-connected injuries. In one
case, the VA denied benefits to a wounded World War 1I veteran who
received a Purple Heart because the VA wanted more proof that he
was in the military.' 8 7 He was wounded in the Philippines in 1944
when an enemy grenade exploded next to him and others in a foxhole.' 8 8 His disability application included his discharge papers, the
178. Id.
179. Id.
180. Id.
181. Id.
182. Id.
183. Id.
184. Id.
185. Id.
186. Id.
187. VA Demands Proof World War I Combat Vet with Purple Heart Served in Military, Fox
NEWS (Feb. 8, 2016), http://www.foxnews.com/us/2016/02/08/va-demands-proof-world[https://perma.cc/A3B8war-ii-combat-vet-with-purple-heart-served-in-military.html
QKZY].
188. Id.
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name of others in the foxhole, the X-ray of his wounded leg, his Purple Heart, and two Bronze Stars.'' 9 Nonetheless, the VA required the
veteran to submit affidavits from the other service members or provide information on the location of the hospital where he was
treated.1 9 0 This proved difficult because, "There ain't no hospital,"
said the veteran.' 9 ' "We were in the jungles." 9 2 "There were four guys
in there [in the foxhole], and two guys got killed," he stated. 9 3 The
VA's demand for more proof of military service from a veteran with
Purple Heart and Bronze Star awards underscores the distrust VA employees have toward veterans.
6.

Counter VA Mistakes

The VA makes mistakes. Although the VA asserts that 95% of the
claims are handled accurately, the American Legion states that 55% of
the 260 claims it reviewed contained errors.19 4 For example, although
the Nashville regional office had a purported 95.1% accuracy rating,
the American Legion's review of the office found errors in seven of
the twenty-two claims, leading to a lower accuracy rate of approximately 68%.195 According to a 2012 report by the Center for Investigative Reporting, the VA had an error rate of 38% in processing
disability claims based on VA data showing inaccuracies in 515 of 1300
disability claims. 196 A 2016 study found that the VA improperly denied
benefits to hundreds of thousands of prior service members because
of their "bad paper discharges" (i.e., discharges that are Other Than
Honorable, Bad Conduct, or Dishonorable) 19 Congress, though, intended the VA to provide services not only to those with Honorable
189. Id.
190. Id.
191. Id.
192. Id.
193. Id.
194. Legion Challenges VA Claims Accuracy, Am. LEGION (Dec. 5, 2013), https://
www.legion.org/veteransbenefits/21801 7 /legion-challenges-va-claims-accuracy
[https://
perma.cc/2HHZ-L3AA].
195. Id.
196. Adithya Sambamurthy, Sharon Pieczenik & Aaron Glantz, Errors at the VA, REVEAL
(Nov. 9, 2012), https://www.revealnews.org/article/video-errors-at-the-va/
[https://
perma.cc/TV2R-4RPG].
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discharges, but also to those with less than Honorable discharges, and
19 8
to exclude VA services only for those with Dishonorable discharges.
7.

Counter VA Inaction

99
The VA fails to provide timely services to veterans.1 A 2015 report found that "[s]ince at least 1993, the VA has underperformed in
its duties to provide timely and accurate disability compensation
claims for Veterans." 20 0 In examining the average number of days to
complete claims, the five worst performing VA regional offices for
completing veterans' claims were Baltimore, Maryland (280.6 days);
Jackson, Mississippi (270.8 days); Reno, Nevada (257.9 days); Philadelphia, Pennsylvania (249.7 days); and Los Angeles, California (244.7
days).201 Providing legal representation to veterans can spur the VA to
act. In one case, the VA partnered with the Inner City Law Center in
Los Angeles, but only after the Law Center and other plaintiffs sued
20 2 Eventually, then-VA
the VA in 2011 for failing to care for veterans.
Secretary Robert McDonald called one of the lead plaintiff attorneys
and stated, "This is not a problem that should require lawsuits or litigation." 2 03 Thus, in 2015, the VA ended litigation to partner with Inner City Law Center and its attorneys to provide shelter, medical care,
204
and needed services to veterans in the Los Angeles area.
The case of Randall Barry also reveals how attorney advocacy can
2 05 Barry, an Air
spur the VA to provide needed services to veterans.
198.

Id. at 2.

199.

THE VA CLAIMs BACKLOG WORKING GRouP, 2015 REPORT 1 (2015), https://www.

stripes.com/polopoly-fs/1.344603.1430943594!/menu/standard/file/2015%20VA
%20Backlog%2OReport.pdf [https://perma.cc/2EHX-FHSD].
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Aid for Homeless Veterans, NBC L.A. (Jan, 28, 2015), http://www.nbclosangeles.com/news/
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203. Healy, supra note 202.
204. News Release, U.S. Dep't of Veterans Affairs, Department of Veterans Affairs
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Los Angeles Veterans (Jan. 28, 2015), https://www.va.gov/opa/pressrel/includes/
viewPDF.cfm?id=2674 [https://perma.cc/JE3H-VGR4].
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Force veteran, received numerous awards during his military service
and also experienced bipolar disorder symptoms. 206 He was never officially diagnosed with bipolar disorder even though he saw a psychologist while in the Air Force. 207 When he left the Air Force, he struggled
to find work while dealing with his mental health problems. 208 The VA
denied his application for disability compensation because he lacked
an official diagnosis of his mental health condition. 20 9 Barry finally
received help from the Homeless Veterans Project of the Inner City
Law Center who worked with the VA to help him find transitional
housing and a psychologist who diagnosed and treated his bipolar disorder. 2 10 After finally receiving an official diagnosis, Barry filed a successful disability claim. 2 11 Decades after being discharged in 1989, he
finally received the VA benefits he had been denied for so long.2 1 2

V.

Free Counsel Can Achieve Better Outcomes for Veterans

Studies show that success rates jump 15% to 20% for represented
claimants over unrepresented claimants in state tax appeals, Federal
Employees Compensation Act claims, and claims for veteran bene-

fits. 2 13 Data from the Board of Veterans Appeals show that, generally,

veterans consistently have better results when represented by attorneys compared with no representation or non-attorney representation
(e.g., representation by Vietnam Veterans of America, Veterans of
Foreign Wars, Paralyzed Veterans of America, and other veterans service organizations).214

The 2011 data shows that veterans represented by attorneys in
front of the Board of Veterans Appeals had 30.1% of the appeals allowed, an increase over the average of 28.5% of appeals allowed.2 1 5
eryth ing/wp/20 1 6 /0 7 / 0 8 /one-reason-so-many-veterans-are-homeless-they-can
yers/?utm_term=.2c9ac7e21aIf [https://perma.cc/6EZS-YWY8].
206. Id.
207. Id.
208. Id.
209. Id.
210. Id.
211. Id.
212. Id.

t-afford-law
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Also, attorneys had the lowest denial rate at 17.7% compared to the
average denial rate of 24.2%.216
In 2012, attorneys had 30.1% of their appeals allowed, an increase over the 28.4% average.2 17 Attorneys also had the lowest denial
rate at 15.7% compared to the average denial rate of 22.5%.218
In 2013, attorneys had the highest rate of appeals allowed at
2 19 Attorneys also had the
31.0% versus the average of 26.2% allowed.
lowest denial rate at 15.4% compared to the average of 24.2%
denied. 220
In 2014, attorneys had 35.3% of their appeals allowed versus the
average of 29.2% allowed. 22 1 Attorneys also had the lowest denial rate
222
at 13.7% versus the average of 21.5% denied.
In 2015, attorneys had 39.1% of their appeals allowed, well above
the average of 31.0%.223 Attorneys also had the lowest denial rate at

10.1% compared to the average denial rate of 19.1%.224
As this data indicates, attorney representation produces better
outcomes. Thus, government-funded attorneys should be provided to
veterans seeking VA disability benefits.
VI.

Free Counsel Benefits the VA

Free counsel benefits not only veterans, but also the VA. First,
free counsel helps the VA because the attorney, unlike a non-attorney
representative, has a professional obligation to discourage frivolous or
weak claims, thus helping reduce the backlog of claims and enhanc225
Second, free counsel helps develop
ing administrative efficiency.

216. Id.
217. BD. OF VETERANS' APPEALS, U.S. DEP'T OF VETERANS AFFAIRS, REPORT OF THE CHAIRMAN: FiscAL YEAR 2012, 23 (2013), https://www.bva.va.gov/docs/ChairmansAnnual_
Rpts/BVA2012AR.pdf [https://perma.cc/DA2U-4LA6].
218. Id.
219.

CHAIRBD. OF VETERANs' APPEALs, U.S. DEP'T OF VETERANS AFFAIRS, REPORT OF THE

FIScAL YEAR 2013, 25 (2014), https://www.bva.va.gov/docs/Chairmans-AnnualRpts/BVA2013AR.pdf [https://perma.cc/6MNY-5TF3].
220. Id.
221. BD. OF VETERANS' APPEALs, U.S. DEP'T OF VETERANs AFFAIRS, REPORT OF THE CHAIRMAN: FIscAL YEAR 2014, 27 (2015), https://www.bva.va.gov/docs/Chairmans-AnnualRpts/BVA2014AR.pdf [https://perma.cc/S6KM-84LW].
222. Id.
223. BD. OF VETERANS' APPEALS, U.S. DEP'T OF VETERANS AFFAIRS, REPORT OF THE CLAIRMAN: FISCAL YEAR 2015, 27 (2016), https://www.bva.va.gov/docs/Chairmans_Annual_Rpts
/BVA2015AR.pdf [https://perma.cc/QY8K-UZT8].
224. Id.
225. Benjamin W. Wright, Article, The PotentialRepercussions of Denying Disabled Veterans
the Freedom to Hire an Attorney, 19 FED. CIR. B.J. 433, 442-43 (2010).
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the veteran's record to provide needed documentation and evidence
for the VA rater.2 2

6

Third, attorneys help the VA by drafting clear,

complete, and accurate claims that comport with legal requirements,
which helps VA officials reach a correct claim determination the first
time. 22 7 Fourth, attorneys help by identifying the pertinent legal issues
in each case.2 28 Fifth, attorneys help by submitting clear claims with a
fully-developed record that lead to less time-consuming remands at
the Board of Veterans Appeals, thus increasing the productivity of the
Board and benefiting both the VA (efficiency) and veterans (timely
review of their claims).229 Finally, attorneys help the VA regional offices and the Board of Veterans Appeals make benefit decisions with
fewer errors because attorneys familiar with veterans' benefits can
identify relevant statutes, regulations, and case law for VA decision
makers.2 3 0
VII.

Providing Free Counsel is a Logical Next Step

Providing attorneys to represent veterans is less a revolutionary
overhaul and more an evolutionary step that builds on other efforts.
First, providing free counsel to veterans can be regarded as an extension of the VA's statutory "duty to assist," requiring the VA to make
"reasonable efforts" to obtain evidence to support the veteran's
claim.23 1 The VA's duty to assist also includes providing a medical examination or obtaining a medical opinion when the examination or
opinion is necessary to decide the veteran's claim.2 3 2 Providing free

counsel to the veteran can be viewed as a broadening of the government's existing duty to assist veterans.
Second, providing free counsel to veterans can be seen as following the path of organizations such as the Veterans Consortium Pro
Bono Program that match volunteer attorneys with unrepresented veterans who are appearing before the United States Court of Veterans
Appeals.2 3 3 A next step is to provide government-funded attorneys to
226. John W. Egan, Note, The Department of Veterans Affairs and the ConstitutionalImplications of Judicial Review: Veterans' Due Process Right to Hire Counsel, 16 FED. CIR. B.J. 31, 47

(2006).
227. Wright, supra note 225, at 442.
228. Egan, supra note 226, at 47.
229. Id.
230. Id. at 48-49.
231. 38 U.S.C. § 5103A(a) (1) (2012).
232. 38 U.S.C. § 5103A(d) (1) (2012).
233. James C. May, Hard Cases from Easy Cases Grow: In Defense of the Fact- and Law-Intensive Administrative Law Case, 32 J. MARsHAiu.i L. REv. 87, 125-26 (1998).
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meet the burgeoning needs of veterans filing disability claims and to
provide government-funded attorney assistance at the outset when the
veteran files an initial claim rather than restrict attorney assistance to
later appellate stages.
Third, providing free counsel to veterans can be viewed as building on the "recovery coordinator" proposal by the President's Commission on Care for America's Returning Wounded Warriors during
the Bush administration, which called for "recovery coordinators" to
assist returning veterans.23 4 A recovery coordinator would be assigned
to seriously injured service members to help them receive effective,
efficient recovery services and coordinate various issues, including disability benefits.2 3 5 The recovery coordinator would "make sure care is
2 3 6 This recovery coorditimely" and "advocate for service members."
nator proposal could be modified by replacing the recovery coordinator with an attorney who, similar to the recovery coordinator, would
ensure that the veteran received timely care from the VA and advocate
for the veteran in the VA disability system. Also, just as the Commission recognized that recovery coordinators needed to be "paid accordingly," 23 7 attorneys representing veterans also need to be paid
accordingly, and this requires dedicated, stable funding by the
government.
Fourth, providing free counsel to veterans can be viewed as the
next step that follows a prior joint project between the VA, the American Bar Association ("ABA"), and the Legal Services Corporation
("LSC") to provide free counsel to veterans to help them develop
2 3 8 The pilot
their disability claims and to reduce the claims backlog.
project began in 2013 and provided pro bono assistance to unrepresented veterans with claims pending at the St. Petersburg and Chicago
Regional Offices. 239 Veterans chose to accept or decline the pro bono
assistance, and those who accepted were connected with volunteer attorneys trained by the ABA and LSC to evaluate and develop veterans
234. DOLE-SHALALA COMM'N, SERVE, SUPPORT, SIMPLIFY: REPORT OF THE PRESIDENT'S
COMMISSION ON CARE FOR AMERICA'S RETURNING WOUNDED WARRIoRs 5 (2007), http://
2007

.pdf [https://
www.patriotoutreach.org/docs/presidents-commission-report-julyperma.cc/K5XH-4YU4].
235. Id.
236. Id. at 13.
237. Id. at 14.
238. News Release, U.S. Dep't of Veterans Affairs, VA Partners with American Bar Asso-

ciation and Legal Services Corporation to Launch a Pilot Program to Help Veterans Receive Decisions Faster and Reduce Claims Backlog (Aug. 9, 2013), https://www.va.gov/
46 8
[https://perma.cc/HYQ7-MFA7].
opa/pressrel/pressrelease.cfm?id=2

239.
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claims. 24 0 This joint project is a valuable start. The next step is to go
beyond volunteer attorneys by providing government-funded attorneys and providing free counsel not merely at two VA regional offices,
but at all VA offices to comprehensively aid veterans seeking assistance
with their disability claims.
Fifth, providing free counsel to veterans can be viewed as fitting
within the "Civil Gideon" movement that seeks to expand the right to
counsel beyond criminal defendants to civil litigants. 24 1 In 2010, the
Department of Justice established the Access to Justice Initiative to
help the justice system deliver fair outcomes for all "irrespective of
wealth and status." 2 42 The ABA has supported a broader civil right to
counsel.2 4 3 Many states have expanded the civil right to counsel to
various arenas including family law, involuntary commitment, and
medical treatment. 24 4 The next arena should be veterans benefits
where free counsel is provided to veterans to help them achieve a fair
outcome in the VA disability compensation system.
VIII.

Funding Exists to Provide Free Counsel for Veterans

Funding free counsel for veterans is achievable. A 2015 Defense
Business Board study on Pentagon costs stated that it could see a
"clear path" to saving over $125 billion in five years.2 4 5 The main savings would be derived from "early retirement" and "reducing services
from contractors" in addition to further savings from modernizing information technology resources and enacting efficient business
processes.2 4 6 The study suggested that the billions saved could fund
more Army brigades, Navy carrier group deployments, or Air Force
fighter wings.2 4 7 But the $125 billion could also fund free counsel for
veterans. In this way, government spending would prioritize people
over military programs or weapon systems.
240. Id.
241. Tonya L. Brito et al., What We Know and Need to Know About Civil Gideon, 67 S.C. L.
REv. 223, 224 (2016).
242. Id. at 230.
243. Id.
244. Id. at 232.
245. Transforming DoD's Core Business Processesfor Revolutionary Change, DEF. Bus. BOARD
3 (Jan. 22, 2015), https://dbb.defense.gov/Portals/35/Documents/Meetings/2015/201501 /CBP%20Task%20Group%200ut-brief%20SlidesFINAL.pdf
[https://perma.cc/
6QAC-DGL4] (final briefing slides of the Defense Business Board).
246. Id.
247. Id. at 12.
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Eliminating unnecessary weapons systems is another method of
funding free counsel for veterans. Congress funds various weapons
24 8
One example is the littoral
that even the military does not want.

combat ship for the Navy. The ships have been marred by cracked
249 "The ship is not reliahulls, engine failures, and other problems.
250
ble," stated the Pentagon's operational test and evaluation director.
Former Defense Secretary Ashton Carter reduced the overall number
of requested ships from fifty-two to forty, thereby saving billions of
dollars in projected costs. 2 51 Senator John McCain called the littoral
combat ship one of the "greatest disasters" among weapons programs.25 2 But attempts to fund more of these ships continue due to
pressure from lobbyists, shipbuilding companies, shipyards, and
home-state lawmakers. 25 3 Reducing one littoral combat ships would
alone save $556 million. 254 These millions could be spent, instead, on
providing free counsel for veterans seeking disability compensation.
As Representative Darrell Issa instructed, federal money should not be
squandered, but "made available to ...

IX.

255
veterans and their needs."

Informing Veterans of Free Counsel and Disability
Benefits

Providing free counsel is useless if the veteran is unaware of this
service. Accordingly, information about free counsel should be provided on at least two occasions. First, the military should inform outprocessing service members about free counsel. Second, the VA
should inform veterans about free counsel.
In addition to providing information about free counsel, information about VA disability benefits should be provided to ensure veterans

/

It Doesn't
248. Phillip Swarts, Lawmakers ForcePentagon to Buy Tanks, Keep Ships and Planes
9
3
2
Need, WASH. TIMES (May 9, 2013), http://www.washingtontimes.com/news/ 01 /may/
lawmakers-force-pentagon-to-buy-tanks-keep-ships-a/ [https://perma.cc/2KYE-UTSU].
249. Lauren Chadwick & R. Jeffrey Smith, Congress Funds Problematic Weapons the Pentagon Does Not Want, CTR. FOR PUB. INTEGRITY (July 5, 2016), https://www.publicintegrity.
7
org/2016/0 /05/19869/congress-funds-problematic-weapons-pentagon-does-not-want
[https://perma.cc/CL29-S4QC].
250. Id.
251. Id.
252. Travis J. Tritten, Why Littoral Combat Ships Are Causing So Much Angst in This Year's
Defense Budget Debate, WASH. EXAMINER (July 10, 2017), http://www.washingtonexaminer.
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78 2
bate/article/262 0 [https://perma.cc/W42E-AJGZI.
253. Chadwick & Smith, supra note 249.
254. Tritten, supra note 252.
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are aware of the benefits. Army specialist Tyson Johnson was severely
injured by a mortar round while serving in Iraq but was unaware of VA
disability benefits that could help him recover.2 5 6 He was treated at
Walter Reed Medical Center in Washington, D.C. and was not expected to survive; however, he did survive, and after two months of
treatment he returned home to Mobile, Alabama.2 5 7 He suffered from
excruciating wounds, and in such a condition, he was barely able to
keep his house and car from creditors.2 5 8 He realized he could apply

for disability benefits from the VA only after he overheard a few injured veterans talking at the local VA clinic.2 59 "Nobody told me nothing about [VA disability benefits], so how was I supposed to know?,"
Johnson related. 26 0 "To get home and be treated this way, man, it hurt
me," he shared. 26 1
The lack of information about VA benefits disadvantages veterans. An unknown service is an unused service. Thus, under this Article's "free counsel" proposal, the military (when briefing outprocessing military personnel) and the VA (when briefing veterans)
should provide the following information. First, veterans injured or
sickened while serving in the military may seek disability benefits from
a local VA office to compensate them for their service-connected injury or illness. Second, veterans applying for disability benefits will be
assigned attorneys to help them secure benefits from the VA. They do
not have to pay for the attorney's services-the government pays for
the attorney's services. Veterans may choose to decline the services of
an attorney.
The two pieces of information above should constitute part of
what is briefed to every out-processing service member and veteran
regarding government benefits.
X.

Conclusion

The nation has a sacred obligation to care for injured veterans
who risked life, limb, and health to defend the nation. Their unique
service to their country entitles them to disability benefits in their
post-service years. Injured veterans should not have to continue fighting after their military service ends, and they should not need to battle
256.
257.
258.
259.
260.
261.

Holding, supra note 153.
Id.
Id.
Id.
Id.
Id.
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with the VA bureaucracy to obtain their deserved benefits. Thus, veterans seeking disability benefits should be afforded free counsel to help
them obtain their earned benefits. All agree that the government has
an elevated duty to care for injured veterans. This elevated duty
should be transformed into concrete aid for veterans by providing
them with government-funded attorneys who will advocate on their
behalf to secure their rightful benefits. In this way, the nation serves
those who served the nation.
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